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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure. Dollar amunts are rounded.

After a concession! the issue for decision is whether
petitioner had a taxable distribution in 2004 related to a Form
1099-R, Distributions From Pensions, Annuities, Retirenment or
Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., that
Nort hwestern Mutual Life Insurance Co. (Northwestern) issued.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California when he filed his petition.

Petitioner is a nedical doctor specializing in the treatnent
of infectious diseases. He began private practice in 1981 and in
1988 he forned a nedical corporation. Petitioner enployed one
full-time enpl oyee serving as both receptionist and bookkeeper,
and he enpl oyed part-tine enployees. Petitioner’'s then wfe,
Lorrai ne Torres, was and presunably remains an attorney. She
operated her |egal practice fromspace in petitioner’s office.
She al so managed all of petitioner’s business, financial, and

| egal affairs.

'During trial, respondent conceded the accuracy-related
penalty for 2004.
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Petitioner’s nedical practice was hospital based. He would
rarely see patients in his office. He used the office mainly for
adm ni strative purposes such as billing, consultations, and
t el ephone call s.

Ms. Torres arranged for the issuance of at least two life
i nsurance policies on petitioner’s life. The policy involved in
this case arises froma life insurance application that M.
Torres obtained from Northwestern. Petitioner signed the
application on February 11, 1988. The type of policy requested
was a “Flexible Life Plan”. The application |listed petitioner as
t he owner and the insured and naned Ms. Torres as the direct
beneficiary. “Trustee under will of insured” was listed as the
contingent beneficiary. The anmount of life insurance applied for
was redacted fromthe copy of the application in the record.
However, the application noted another preexisting Northwestern
life insurance policy for $443,401 together with an acci dental
deat h benefit of $100, 000.

The foll owm ng boxes or options were checked on the February
11, 1988, application (capitalization as in the original):

9C. FLEXIBLE LI FE PLANS (ConpLife) — Wole Life

9D. ADDI Tl ONAL BENEFI TS FOR FLEXI BLE LI FE PLANS — Wi ver of
Prem um

10. If an additional benefit cannot be approved, should the
Conpany issue the policy without the benefit? — Yes

11. Shall the PREM UM LOAN provision, if avail able, becone
operative according to its terns? — Yes
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12. ANNUAL DI VIDENDS until otherwi se directed will: — First
policy — Purchase pai d-up additions.

13. POLICY LCAN | NTEREST RATE OPTI ON — 8%

14. PREM UM PAYABLE - Annual ly

After receipt of the application Northwestern issued a life
i nsurance policy (the February policy).

In the early 1990s petitioner’s inconme fromhis nedical
practice dramatically decreased and petitioner could no |onger
afford the life insurance premuns. By 1995 petitioner and his
wi fe had finalized a chapter 13 bankruptcy. As a result he
closed his office, termnated his enpl oyees, and | ost his hone.
The coupl e separated and in 1998 divorced. M. Torres handl ed
the legal work for the divorce. Petitioner did not hire an
attor ney.

Around the tinme of the marital separation petitioner
starting receiving letters from Northwestern warni ng that the
policy would lapse if he did not act and the conpany woul d report
the | apse. Petitioner consulted his former wife with respect to
the letters, and she told himthat she would take care of the
matter and not to worry.

Petitioner never received any cash distributions from
Nort hwestern. Nonet hel ess, Northwestern issued petitioner a Form
1099-R for 2003 reporting a taxable distribution of $22,159. W
presune this 2003 Form 1099-R pertained to the preexisiting life

i nsurance policy for $443,401 listed on the February 11, 1988,
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life insurance application. Petitioner prepared his own 2003

Federal inconme tax return. He tinely filed the return, but he

did not include the $22,159 in inconme. |Instead petitioner
attached the Form 1099-R and a letter stating: “lI need your
advice as to the neaning of this. | never received any noney

fromthem This is all an insurance policy that |apsed.”

Petitioner tried to resolve the matter with the Internal
Revenue Service (IRS) through a series of tel ephone and witten
exchanges, each tine hearing froma different representative. He
informed the IRS that he believed the bankruptcy had taken care
of the matter. Wiile petitioner was still waiting for a
clarification fromthe IRS, the IRS issued a Notice CP2000 dated
July 25, 2005, informng petitioner of an increase in Federal
i ncone tax, penalties, and interest totaling $7,654 for 2003 as a
result of Northwestern's Form 1099-R  Petitioner paid the entire
$7, 654 but he continued to dispute the adjustnent and checked a
box on the remttance formstating that he disagreed with the
adjustnment. The IRS received the paynent on August 26, 2005. As
aresult of the full paynent the IRS did not issue a notice of
deficiency pertaining to 20083.

Wil e the dispute for 2003 was still ongoing, Northwestern
i ssued another Form 1099-R This second Form 1099-R reported a
taxabl e distribution for 2004 of $25,331 relating to the February

policy in issue. Because petitioner was still waiting for
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clarification regarding 2003, he did not include the $25,331 in
hi s 2004 i ncone.

The I RS issued a notice of deficiency dated March 5, 2007,
Wth respect to 2004 determ ning a Federal inconme tax deficiency
of $7,072 and a section 6662(a) accuracy-rel ated penalty of
$1,414. On April 10, 2007, petitioner filed a petition with this
Court seeking redeterm nation of the 2003 and 2004 Federal incone
tax deficiencies on the grounds that: (1) He lost all of his
assets in the bankruptcy including the cash value of any life
i nsurance; and (2) the IRS did not provide any evidence that he
still owned the |ife insurance policies at issue.

On July 3, 2007, respondent filed a notion to dism ss the
petition as it applied to 2003 on the grounds that: (1) The IRS
had not issued a notice of deficiency for 2003 and accordingly
under sections 6212 and 6213 as well as Rule 13 the Court | acked
jurisdiction to hear the matter; and (2) petitioner had no
Federal inconme tax deficiency for 2003 because he had fully paid
t he deficiency on August 26, 2005. On August 6, 2007, the Court
granted respondent’s notion to dism ss the petition with respect
to 2003.

At trial the Court received into evidence the follow ng
three docunents that are relevant to our final decision: (1) A
copy of the February 11, 1988, insurance application discussed

above; (2) a printout of an IRS taxpayer data inquiry conputer
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screen replicating information fromthe 2004 Form 1099-R;, and (3)
a signed Form 2866, Certificate of Oficial Record, with a raised
gold seal and attached to that an IRS internally conputer-
generated “Wage and Incone Transcript” show ng data fromall the
information returns that the IRS received for 2004 wth respect
to petitioner. The conputer replication of the Form 1099-R
reports: (1) Northwestern issued the Form 1099-R as a result of
a policy termnation; (2) a taxable anmount at |apse of $25,331;
(3) loans repaid at | apse of $106,011; and (4) the |ast four
digits of a redacted account nunber. These four digits match the
|ast four digits of the redacted account nunber witten on the
February 11, 1988, life insurance application. Respondent did
not offer and the Court did not receive into evidence a copy of
the actual Form 1099-R at issue or a copy of the issued life
i nsurance policy corresponding to the February 11, 1988,
appl i cation.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a)(1); Welch v. Helvering, 290 U S 111, 115 (1933). Under

section 7491(a) the burden of proof regarding a factual matter
may shift to the Comm ssioner if the taxpayer produces credible

evi dence and neets the other requirenents of the section.
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In this case however before we apply section 7491(a) we nust
first consider section 6201(d), because petitioner reasonably
rai sed the issue of the correctness of an information return, the
Form 1099-R for 2004. Section 6201(d) provides:

In any court proceeding, if a taxpayer asserts a

reasonabl e dispute with respect to any item of incone

reported on an information return filed with the

Secretary * * * by a third party and the taxpayer has

fully cooperated with the Secretary (including

providing, within a reasonabl e period of tinme, access

to and inspection of all w tnesses, information, and

docunents within the control of the taxpayer as

reasonably requested by the Secretary), the Secretary

shal | have the burden of producing reasonabl e and

probative information concerning such deficiency in

addition to such information return.

Respondent did not challenge and in any event we would find
that petitioner has fully cooperated with respondent’s requests
for information, docunents, and neetings. Petitioner on his own
initiative attached a letter to his 2003 Federal incone tax
return stating that he disagreed with the Form 1099-R, provided
his reasons for disagreenment, and requested clarification from
the IRS. Likewise after filing his return and for the next 4
years through the date of trial petitioner continued to question
why the anmobunts Northwestern reported on the Forns 1099-R were
taxable as income to him Petitioner paid the proposed
additional tax, penalties, and interest for 2003 totaling $7, 654
even though he disagreed with the additional incone that
respondent asserted. He also attenpted to dispute the tax for

2003 in the petition that he filed in this case. On the basis of
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t he above we hold that under section 6201(d) respondent has the
burden of producing “reasonabl e and probative infornmation”
regardi ng the deficiency.

Respondent argues that petitioner’s circunstances are
sufficiently simlar to the taxpayers’ circunstances in Atwood v.

Comm ssioner, T.C Meno. 1999-61, for us to hold that petitioner

had gross incone in 2004 fromthe | apse of a Northwestern
i nsurance policy. W disagree.

In Atwood the taxpayers each purchased a single prem um
whol e life insurance policy. Each policy provided for the | apse
or termnation of the policy if the | oan bal ance includi ng unpaid
interest grew to be |arger than the cash value of the policy.
After a few years the couple suffered financial setbacks forcing
themto withdraw as | oans the maxi nrum anmounts that the policies
all owed. They were unable to repay the | oans or the accunul at ed
unpaid interest. As a result the |oan bal ances exceeded the cash
val ues causing the insurance conpanies to termnate the policies
in 1995.

The i nsurance conpani es issued Forns 1099-R for 1995
reporting taxable distributions in the anounts by which the
endi ng cash val ues exceeded the single prem um paynents. The
taxpayers tinely filed their 1995 joint Federal inconme tax return
wi t hout including any incone related to the Forns 1099-R  The

Comm ssi oner determ ned a Federal inconme tax deficiency for 1995
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and the taxpayers petitioned this Court claimng in pertinent
part they received very little cash and therefore the
term nations were nerely “‘paper transactions’ on the books of
t he insurance conpanies.” W held that the | apses gave rise to
i ncone because even though the taxpayers received m ni mal cash,
upon termnation the | apses resulted in a satisfaction of the
| oans and were therefore equivalent to paynents of the cash
surrender val ues.

However, respondent puts the cart before the horse by
assum ng that our holding in Atwood applies to the facts present
here. In Atwood we anal yzed the policies’ ternms fromwhich we
found facts to arrive at our hol ding.

In petitioner’s case the February policy is not in evidence.
We do not know why the policy | apsed, and we do not know t he
consequences to petitioner in the event of a |lapse. The
i nsurance application formin evidence nerely provi des sone
suggestive terns such as a “waiver of premuni; “shall the
prem um | oan provision, if available, becone operative according
toits terns? — Yes”; and “annual dividends unl ess otherw se
directed will, on the first policy, purchase paid-up additions”.
We do not know the precise neaning of these terns with respect to
this particular insurance policy, or whether the terns in the
application were adopted or nodified in the February policy or in

subsequent riders. Significantly, the application contains the
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escape clause that Northwestern may issue the policy w thout
certain requested benefits.

Respondent’s failure to produce a copy of the February
policy or to call a representative from Northwestern prevents us
from applying the holding in Atwood to the facts in this case.

We do not doubt and petitioner did not contest that
Nort hwestern issued a Form 1099-R for 2004 reporting a taxable
distribution of $25,331. W are |likew se persuaded that the
account nunber on the Form 1099-R ties into the account nunber
witten on the February 11, 1988, insurance application.
Petitioner never disputed and outright acknow edged that he
recei ved the Forns 1099-R for 2003 and 2004 and that he signed
the life insurance application in evidence.

Nonet hel ess, the point of section 6201(d) is that when a
t axpayer raises a reasonable dispute with respect to an
information return, and when the taxpayer has fully cooperated,
then the Conm ssioner must produce evidence to establish the
fundanmental correctness of the deficiency arising fromthe
information return, not nmerely that the information return
exi sted or that the Conm ssioner accurately transcribed the
information return into the Conm ssioner’s own internal records.

See Portillo v. Conm ssioner, 932 F.2d 1128 (5th Cr. 1991),

affg. in part and revg. in part T.C. Meno. 1990-68, and its

conpani on case seeking recovery of litigation costs, 988 F.2d 27
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29 (5th Gr. 1993) holding that as far back as 1935 courts have
followed the principle that the Comm ssioner’s “naked assertion”
that a taxpayer received unreported inconme w thout a proper
foundation is not sufficient support for a notice of deficiency
and is therefore not entitled to a presunption of correctness),
revg. T.C. Meno. 1992-99.

The February 11, 1988, life insurance application is the
only evidence respondent produced to show the foundati onal
accuracy of the Form 1099-R. W thout the actual February policy
in the record or a Northwestern representative testifying as to
how the provisions in the policy applied when a | apse in prem um
paynments occurred, the record is silent as to how Northwestern
determ ned the anobunts reflected on the Form 1099-R. Mbreover,
we al so do not know whet her the February policy changed over the
years or whether petitioner’s subsequent bankruptcy allowed his
creditors to receive the cash value of his |life insurance
policies in effect at the tine.

I n sunmary, businesses can nmake m stakes in reporting data
on information returns, and, decisive here, respondent offered no
evi dence show ng that the anmounts on the 2004 Form 1099-R are
correct. W conclude respondent has not net his burden of
produci ng reasonabl e and probative infornmation concerning the

defi ci ency.
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To reflect our disposition of the issue,

Deci sion will be entered

for petitioner.




